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RICHARD M. FRANCO (CBN 170970) 

LAW OFFICE OF RICHARD M. FRANCO  

6500 Estates Drive 

Oakland, CA  94611 

Ph: 510-684-1022 

Email:  rick@rfrancolaw.com 

 

Attorney for Plaintiff 

ENVIRONMENTAL RESEARCH CENTER, INC.  

 

DANIEL S. SILVERMAN SBN 137864 

VENABLE LLP 

2049 Century Park East, Suite 2300 

Los Angeles, CA  90067 

Tel: (310) 229-0373 

Fax: (310) 229-9901 

Email: dssilverman@venable.com 

 

Attorney for Defendant 

DIRECT DIGITAL, LLC, individually and doing 

business as NUGENIX 
 

 

 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ALAMEDA  

ENVIRONMENTAL RESEARCH CENTER, 
INC., a non-profit California corporation, 
 
  Plaintiff, 
 
  vs. 
 

DIRECT DIGITAL, LLC, individually and 

doing business as NUGENIX, a Delaware 

corporation,   

 

Defendant. 

 

CASE NO.  RG 17859418 

STIPULATED CONSENT 

JUDGMENT 

Health & Safety Code § 25249.5 et seq. 
 

Action Filed:  May 8, 2017 

Trial Date:  None set 

1. INTRODUCTION 

1.1 On May 8, 2017, Plaintiff Environmental Research Center, Inc. (“ERC”), a non-

profit corporation, as a private enforcer and in the public interest, initiated this action by filing a 

Complaint for Injunctive Relief and Civil Penalties  (the “Complaint”)  pursuant to the 
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provisions of California Health and Safety Code section 25249.5 et sett, ("Proposition 65"),

against DIRECT DIGITAL, LLG, individually and doing business as NUGENIX ("DIRECT

DIGITAL"). Tn this action, F,RC alleges t11at one of the products mam~factt~red, distributed, or

sold by DIRECT DIGITAL contains lead, a chemical listed under Proposition 65, and which

product exposes eoz~sumers to this chemical at a level requiring a Proposition 65 warning. This

product (referred to hereinafter as the "Covered Product") is: Nugenix Ultimate Testosterone

Advanced Free Testosterone Complex.

1.2 ERC and DIIZCCT DIGITAL are hereinafter referred to individually as a

"Party" or collectively as the "Parties,"

1.3 ERC is a 501 (c)(3) California non-pzofit oor~oration dedicated to, among other

causes, helping safeguard the pubCic from. health hazards by reducing the use and mistYse of

hazarc~aus and toxic chemicals, facilitating a safe environment for consumers and employees,

and encouraging corporate responsibility.

1.d For purposes of'tlzis Consent Judgment, the Parties agree that DIR.~CT DIGITAL

is a business entity that has employed ten or more persons at all times ~•elevant to this action, and

qualifies as a "person ii1 the course of business" withiYt the meaning of Proposition 65. DIRECT

DIGITAL manufactures, distributes, and/or sells the Covered Product.

LS The Complaint is based on allegations contained i» ERC's Notice of Violation

dated Febrriary 24, 2017 that was se~•ved on the California Attorney General, other public

e~~forcers, and DIRECT DIGITAL ("Notice"). A true and cort•ect copy afthe 60-Day Notice

dated February 24, 2017 is attached hereto as Exhibit A and is incorporated hez•eii~ by

reference.

1.6 ERC's Notice and Complaint allege that use of the Covered Product exposes

pet•sons in California to lead without first pi•aviding clear and reasonable warnings in violation

of California Health and Safety Code section 25249.6. DIRECT DIGITAL denies all material

allegations contained in the Notice and Catnplainc, and maintains that ii has complied with

Proposition 65 with respect to the Covered Product.
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1.7 The Parties have entered into this Consent Judgment iii order to settle,

compromise, and resolve disputed claims and tlZus avoid prolonged and costly litigation.

Nothing in this Consent Judgment nor con~pliat~ee with this Couse~lt Judgineiat shall eoiastitute or

be construed as an admission by any of the Parties or by any of their res~ectiue officers,

directors, shareholders, eniplayees, agents, parent cainpanies, subsidiaries, divisions, franchisees;

licensees, customeY•s, suppliers, distributors, wholesalers, or retailers of any fact, issue ot'law, or

I (violation of law,

1.8 L;xcept as expressly set for~tl~ herein, nothing i~~ this Canser7t Judgment shall

prejudice, waive, ar impair any right, remedy, argument, ar cle~erlse the Parties a1~ay have in any

current ar future legal proceeding unrelated to these proceedings.

1.9 The ExeariCion Date is tl~e date on which this Consent Judgment is fully signed

ley the Parties. The Effective Date is the dale on which this Consent JudgnlenC rs entered by

this Court. The Compliance Date is one hundred twenty (120) days after the Effective Date.

2. JURISDICTION AND VENUE

Pay purposes oi'this Consent .iudgment and any further court action that may become

necessary to e~lforce this Consent .lodgment, the Parties stipulate that this Court leas subject matter

jurisdiction over the allegations of violations contained in the Complaint, personal jurisdiction

over DIRECT DIGITAL as i~ the acts alleged in the Complaint, that venue is proper in Alzmeda

County, and that this Count lias jurisdiction to enter this Consent Judgmezlt as a fill( atld final

resof~itio~~ of ~Il claims up through and including the effective Date which were or could have

been assented in this action Uased on the facts alleged in the Notice and Complaint,

3. INJUI'~CTIVE R1±;LIEF, REFORMULATION, TESTING AND WAitl'VINGS

3.1 Beginning on t11~ Compliance Date, DIRECT L7IGITAL shall be permanently

enjoined from rnan~7factt~ring for sale in the State of California, "Distt•ibtit~in~ into tl~e State of

California", or directly selling in the State of California, any Covered Product which e,cposes a

person to a "Daily Lead Exposure Level" of more than 0.5 micrograms of lead per day unless it

meets tl~e warning requirements ender Section 3.2 or the xefarmulation z~eyuirernents ~mder

3or~~---
ST(PU4ATED COIYSGNT JUDGMENT
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Section 3,3, This Section shall not apply to any Covered Product that was DistribuCed into the

State of California prior to the Compliance Date.

3.1.1 As used in this Consent Judgment, the term "Distributing into the State

of California" shall mean to directly ship a Covered Product into California for sale in

~ ~ California o1• to sell a Covered Product to a distributor that DIRECT DIGITAL knows ar has

~ ~ reason to know will sell the Covered Product in Califor~lia.

3.1.2 For purposes of ttlis Consent Judgment, the "Daily Lead Exposure

Level" shall be measured in micrograms, and shall be calc~Ylated using the following fo~~nula:

micrograms of lead der gram ofproduct, m~~ltiplied by grams of ~~roduct per serving of the

product (using the lamest serving size appearing an the product label), ~i~ultiplied by servings

of the product per day (using the largest number of servings in ~ recommended dosage

appearing on the product IaUel), which equals micrograms of lead exposure per day.

3.2 Clear and Reasonable Warnings

If DIRECT DIGITAL is required to provide a wari7ing pursuant to Sectia~i 3.1, one ot'tl~e

Following warnings must 6e utilized ("blaming"):

WARNING: This prod~ret contains a chemical lti:nown to the State ofCalifarnia to cause
[cancer and] birth defects or other reproductive harm.

or

WARNING: Consuming this product eai~ expose you to chemicals including lead which is
(are] known to the State of Califoi~lia to cause [cancer and] birth defects or pfiher
reprod~~ctive Harm, For more information go to www,P65Warnings.ctt.gov/food.

DIRECT DIGITAL shall use the phrase "cancer and" in the Warning only if the "Daily Lead

Exposure Level" is greater than 15 micrograms of lead as detei~nincd pursuant to the quality

control methodology set forth in Section 3.4.

The Warning shall be securely affixed to or printed upon the container or label oFeach

Covered Pt~oduct. In addition, for any Covered Product sold by DIRECT DTGITf1L Duel• the

internee, the Warning, or a hyperlink usi~~g the word '`WARNING" that links to the warning,

shall 1ppear in one of the following locations: (i) the checkout page when a California delivery

address is indicated for any purchase of any Covered Product, or (ii) the product display page.

4 of 16
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An asterisk or other• identifying method must be utilized to identify which products on the

checkout page are subject Co the Warning.

The Warning shall be at least the same size as the largest of a~~y other health or safety

warnings also appearing on its website or on the label or container of DIRECT DIGITAL'S

product packaging and the word "WARNING" shall be in all capital letters and in bald print. No

statements intended to or likely to have the effect of diminishing the impact of, ac• t-educiaig the

clarity of, the Wanling on the average lay person shall accompany tl~e Warning. Further, 110

statements n7ay accampairy the Warning that state or imply that tl~e source of tl~e listed chemical

has an impact on or results in a less hu~mful effect of the listed chemical.

DIRECT DIGITAL must display the above Warning with such conspicuousness, as

compared with other words, statements, design of the label, container, or otl its website, as

applicable, to render the Watning likely to be read and understood by an ordinary individzlal under

customary conditions of purchase or use of the product.

3.3 Reformulated Covered ~'raducts

A Reformulated Covered Product is one far which the "Daily Z..ead Exposure Leve!" is no

greater than 0.5 micrograms of dead per day ~s detern~ined by the quality control methodology

described in Section 3.4.

3.4 Testing <~nci Quality Control Met~odolagy

3.1.1 Prior to DIRECT DIGITAL's first distribution or sale of the Covered

Product manufactured after tihe Compliance Date, and afi least once a year thereafter for three

(3) consecutive years, DIRCCT DIGITAL shall arrange for lead testing oP three (3) randomly

selected samples of the Covered Product, in the fo►•rn intended fo►• sale to the end-user, which

DIRCCT DIGITAL intends to sell or is nzanufacturin~ .for sale in California, directly selling to

a consumer• in California or• "Distributing into t}7e State of California." The testing requirement

does not apply to Covered Products for which DIRTCT DIGIT~.L lyas provided the Warning

specified in Section 3,2. If tests conducted }pursuant to this Section demonstrate that no

Warning is rewired for a Covered Product during each of three (3) consecutive years, then the

testing requirements ~f this Section will no longer be required as to that Covered Product.

S afl6
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However, if during or after the three-year testil~g period, DITtECT DIGITAL changes

ingredient suppliers for the Covered Pz~oduct and/or reformulates the Covered Product,

DIRECT DIGITAL shall test that Covered Product annually for at least two (2) consecutive

~ years after such change is made.

3.4.2 F'or purposes of measuring the "Daily Lead Exposure Leve(," the highest

lead detection result of the five (5) randomly selected samples of tl~e Covered Product will be

'~, controlling,

3.4,3 All testing pursuaiyt to this Consent Judgment shall be perfox•zned using a

laboratory method that complies with the performance and quality control factors appropriate

fa~~ the xnethad used, including limit of detection, c~ua(ification, accu~•aey, and precision that

meets the following ca•iteria: Inductively Coupled Plasma-Mass Spectrometry ("ICP-MS")

achieving a limit of quanti~cafiian of less than ar equal to 0.010 mg/kg or any other• testing

method subsequently agreed Ca in writing by the Parties gild approved by ilie Cau~-t through

e~ltry ofi a modified consent judgment.

3.4.4 All testing pursuant to this Consent Judgment sil~tll be performed by ~n

independent Chird party laboratory cet~tifed by the California Environmental Laboratazy

Accreditation Pt~ogram or an independent third-pa1~.y laboratory that is registered with tl~e

United States Poad &Drug Administration.

3.4.5 Nothing in this Consen# Judgment shall limit DIRECT DIGI"I'AL's

ability to conduct, or require that others conduct, additional testing of the Covered Product,

inch~ding the raw materials used in tl~ei~• manufacture.

3.4,6 Within thirty (30) days of ERC's written request, DIRECT DIGITAL

shall deliver lab reports obtained pursua►Zt to Section 3.4 to ERC. DIRECT DIGITAL shall

retain all tesfi results and documentation for a }period of five years from the date of each test.

4. SETTLEMENT PAYMENT

4.1 In full satisfaction of all potential civil penalties, additional settlement payinei~ts,

attorney's fees, and costs, DII~IGT DIGITAL shall make a total payment of`$100,000.Q0

("Total Settlement Amount") to ERC within S days of the Effective Date ("Dc~c Date").

G of lG
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DIRECT DIGITAL shall make this }payment by wire transfer to CRC's escrow account, f'or

which ERC will give DIRECT DIGITAL the necessary account infol7nation. 1"he Total

Settlement Amount shall be apportioned as follows:

~! 4.2 $48,Q86.54 shall be considered a civil penalty pursuant. to California 1-lealth and

Safety Code section 25249.7(b)(1 }. ERC shall remit 75% ($36,064.90) of the civil penalty Yo

the Office of Enviroiunenial Health Hazard Assessment ("QCHHA") far deposit in the Safe

Drinking Water and, Toxic EnForcett~ent Fund in accordance with California Health and Safety

Code section 25249.12(c}. SRC witl retain the remaining 25% ($12,021.64) of the civil

pe~aalty,

4.3 $1,582.$5 shall be distributed to ERC As reimbursement to ERC for reasonable

costs incurred in bringing this action.

4.4 ~ $36,064.85 shall be distribtiited t~o SRC as an Additional Settlement Payment

("ASP"), pursuant to California Cade of Regulations, title 1 I, sections 3203, subdivision (d) and

32 4. ERC will utilize the ASP for activities that address Proposition 6S enforcement and

monitoring in othet~ matters, TlZese aetivitres are detailed below and supporfi ERC's overarching

goal of reducing and/or eliminating Proposition 65-listed chen7icals in dietary supplement

~~roduots in CaliFor~lia. ERC's activities have had, and will canfulue to lave, a direci and

primary effect within the State of Califor~xia because Califa~~txia consumers will. be benefitted by

the reduction and/or elimination of'exposare to lead in dietary supplements and/or by providing

clear and reasonable warnings to California consumeY•s prior to ingestion of the products.

Based on a review of past yeas' actual budgets, ERC is providing the Following list of

activities ERC engages in to protect California consumers tl~raugll Prol~asition GS citizen

enforcement, along with a breakdown o~haw ASP fiends will be utilized to facilitate those

activities: (1) ENFORCEMENT (65-80%): obtaining, slipping, analyzing, a~~d testing dietary

supplement products that may contain lead and are sold to California consumers, This wo~`k

inclt~cles continued monitoring and eiafot•cement of past consent juc(g~~ents a~zcl set~~tl~ments to

ensure companies are in compliance with their abligatians tllere~indei•, with a specific focus on

those judgments and settlements concerning lead. This work also includes investigation of z~ew

7 of1G
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companies t17at ERC does not obtain any recovery tl~~ough settlement or judgment; (2)

VOLUN'I,ARY COMPLIANCE PROGRAM (10-20%): maintaining ERC's Voluntary

Compliance Pr•ogi•am by acquiring products from companies, developing and nlaintainin~ a case

file, testing products from these companies, providing the test results and supporting

documentation to tl~e companies, and offering guidance in warning or implementing a se1F

testing pragraln for lead in dietary supplement products; and (3) "GOT LEAD" PROGRAM (up

to 5%). maintaining ERC°s "Got Lead?" Program which reduces the numbers of contaminated

products that reach California cons~2iners by providing access to free testing for lead in dietary

supplement products (Products submitted to the progr~~n are screened for ingredients which are

suspecked to be contaminated, and then rr~ay be purchased by ERC, catalogued, sent to t~

t~uali~ed laboratory for testing, and the results shared with the cansun~er that submitted the

product).

EI~C shAll be fully accountable in that it will maintain adequate records to document ~n~l

will be able to demonstrate haw the ASP funds will. be spent and can assure that the funds are

beiazg spent only far the proper, designated purposes described in this Consent Judgment. ERC.

shall provide the Attorney General, within thirty days of a~~y request, copies of documentation

demonstrating haw such funds have been spent.

4.5 $6,210,00 shall be distributed to tl~e Law Office of Richard M. Fx•anco as

reimbursement of ERC's attorney's fees, while $8,055.76 shall be distributed to ERG for its in-

house legal fees. Except as explicitly provided herein, eael~ Party shall bear its own fees and

GOStS.

4.6 In the event that DIRECT 17TGITAL fails t~ remit the Total Settlement Amount

awed under Section 4 of this Consent Judgment ot~ or before tl~e Due Date, DIRECT DIGITAL

shall be deamed to be in material breach of its obligations under this Consent Judgment. ERG

shall provide written notice of the delitlquency to DIRECT DIGI'I'~iL via electronic mail. If

DI1tCCT DIGITAL, fails to deliver the Total Settlement Amount within five (5) days from the

writt~ei~ notice, the Total SetClernent Anlouizt shall accrue interest at the stat~xtory judginenl

inter•esi rate provided in the California Cade of Civil Proceduz~e section 685.010. ,additionally,

{'age 8 o f I G
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DIRECT DIGITAL agrees to pay ER.C's reasonable attor~iey's tees and costs for any efforts to

collect the payment due tuider this Consent Judgment.

5. MODIFICATION OF CONSENT JUllGMENT

S.1 This Consent Judgment may be modif ed only as to injunctive terms (i) by

written stip~rlation of the Parties ar purs~rant to Section 5,4 and (ii} upon entry by tha Court oi'a

modified consent judgment,

5.2 If either• party seeks to modify this Consent Judgment under Section 5,1

("Noticing Party"), then the Noticing Party must provide written notice to Che other party

("Receiving Party") of its inteil~ ("NaCice of Intent"). If tike Receiving Party seeks to meet a►1d

confer regarding the proposed modification in the Notice of Intent, then it must provide written

notice to the Noticing Party withiirt thirty (30) days of receiving the Notice of Intent. If t11e

Receiving Party notifies tl~e Noticing Party in a timely manner of its inte~`~C to meet and eor~fer,

then the Parties shall meet and confer in good faith as required in this Sectroi~. The Parties

shall meet in person or via telephone within thirty (3d) days of the Noticing Party's notification

of its intent to meet and confer`. Within thirty (3Q) days of such meeting, iFthe Receiving Party

disputes the proposed modification, it shall provide to the Noticing Party a written basis for its

position. The Parties shall continue to meet lrld confer for an additional thirty (3b) days in an

effai~t to resolve any remaining disputes, Should it become necessary, the Parties n ay agree in

writing to different deadlines for the meet-ancl-confer period.

5.3 In the event that DIRECT DIG~T,AL initiates or otherwise requests a

modification under• Section 5.1, attd the meet znd confer process leads to a joint motion or

application of the Consent Judgment, DIRECT DIGITAL, shall x•eimbtrrse ERC its costs and

reaso~~al~le attorney's fees for the time spent in the rneei-ai d-confer• process and frling and

arguing the motion ar application.

5.4 Where the meet-and-confer process does not lead to a joi►~t motion or

application iz~ support of a modification of the Consent Judgment, then either Party l~nay seek

judicial relief on its own. In any such contested court proceeding, ERC may seek any

attorney's fees and costs incurred irr opposing the motion that it may be legally entitled to

9 nf1G
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~ ~ 6. RETENTION OF JURISDICTII~N, ENFORCEMENT OI+ CONSENT

JUDGMENT

G.1 Tkiis Court shall retain jurisdiction of this matter to enforce, modify, oz' terminate

this Consent Judgment.

6.2 If SRC alleges that any Covered Product fails to qualify as a Reformulated

Covered Product (fot~ which ERC alleges thAt no Warning has been provided), then ERC shall

inform DIRECT DIGITAL iii a reasonably pranapt manner of its test results, including

information sufl"icient to pei-~nit DIRECT DIGITAL to identify the Covered Product ~t issue.

DIRECT DIGITAL shall, within thirty (30) days fallowing such notice, provide ERC with

testing information, from an independent third-party laboratory meeting the requirements of

Sections 3.4.3 and 3.4.4, demonstrating DIRECT DIGITAL's compliance with the Consent

Judgment, if warranted. The Parties shall first attempt to resolve the mat ey prior to ERC taking

any further legal action,

7. APPLICATION OF CONSENT JUDGMENT

This Consent Judgment may apply to, be binding ri~~on, and benefit the Parties and ti~eir

respective officers, directors, slaarehalders, employees, agents, parent companies, subsidiaries,

divisions, franchisees, licensees, customers (e~cludu1g private labelers), distributors, wliatesalers,

retailers, predecessors, successors, and assigns. This Consent J~rdgment shall have no

application to any Covered Product which is distributed ar sold exclusively outside the State of

California and which is not used by California consumers.

8. BXNDING EFFECT, CLAIMS COVERED AND RELCAS~ll

8.1 This Consent .iudgrnent is a fill, final, and binding resolution betwee~~ ERC,

an behalf of itself and in the public interest, and DIR~GT DIGITAL and its respective officers,

directors, sharehaldcrs, employees, agents, parent catnpanies, subsidiaries, divisions, suppliers,

fi•ancliisees, licensees, customers (not including private label customers of DIRECT

DIGITAL), distributors, whalesale~•s, retailers, and all otllei• upstream and downstream entities

in t1~e distribirtion chain of any Covered Product, and the predecessors, successors, and assigns

of any of them (colfectit~ely, "Released Parties"). CRC, on uehalf of itself and its ~•espective

[0 of f6
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subsidiaries, ser-va~nts, administrators, successors, assigns, arld attorneys (collectively referred

as the "ERC Releasees"), and on behalf of the general public in the public interest, hereby

waives all rights to instihrte o1• participate in (directly or indirectly} arty form oT legal action,

and fully releases and discharges the Released Parties from any and all ctaims, actions, causes

oi'action, suits, demands, liabilities, damages, penalties, fees (including but not limited to

attorneys' fees, expert fees, and investigator fees), costs and expenses (collectively referred to

as the "Claims") for alleged vialatioYls of Pra~ositioxl 6S asserted in the Notice arising fi•am the

failure to provide warnings for alleged exposures to lead, or for causing alleged exposures to

lead, in Covered Product manufactured before the Carnpliance I}ate. Compliance with the

terms of this Consant Judgment shall be deemed to constitute compliance with Proposition 65

by any Released Parties regmrding nlleged exposures to lead in the Covered Product

manufactured on and after the Compliance Date..

8.2 ERC on its awn behalf only, and DIRECT DIGITAL on its own behalf only,

Further waive and release ar~y and all claims they may have against each other for all actions or

statements made ax~ undertaken i~~ the cou~•se of seeking or opposing enforcement of Proposition

65 in connection with the Notice and Complaint up through and including the effective Date,

provided, however, that nothing in Section. 8 shall affect ar limit any Pauty's right to seek to

enforce the terms of ibis Consent Judgment.

8.3 Tt is possible that otllez• clai~~~s ►got known to the Parties, arising ottt of the facts

alleged in the Native ai d Complaint, and relating to the Covered Px•aduct, will develop or be

discovered. SRC on behalf of itself at~ly, ai d DIRECT DIGITAL on behalf of itself only,

acknowledge that this Consent .Tudgment is expressly intended to cover and include ail such

claims up tlu•au~h and ii~chiding the Effective Date, including all rights of action therefor, SRC

and DIRECT DIGITAL acknowledge that the claims released in Sections 8.1 and 8.2 above

may ineh~de unknown claims, end nevertheless waive California Civil Code section 1542 as to

~ any such u~~knowTt claims. California Civil Code section 1542 reds as follows:

Pagel lofl6
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A GENERAL IZELCASE DOGS NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOGS NOT KNQW OR SUS~'ECT TQ EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM 4R HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.

ERC on behalf of itself only, and DIRECT DIGITAL on behalf of itself only, acknowledge and

understand the significance and con~ec~uences oftliis specific waiver of CaliforniA Civil Code

section 1542.

8.4 Compliance with the terms of this Caizsent Judgment shall be deemed to

constitute compliance with Proposition 6S by any releasee regarding ~IIeged exposures to lead

in the Covered Product as set forth in the Notice and Coix~plaint.

8.5 I~tothing in this Consent Judgment is intended to apply to any occupational or

environmental exposures arising under Proposition 65, nog• shall i~ apply to any of DIRECT

I7IGITAL's products other than the Covered Prodt~et.

9. SEVERABTLTTY OF LINENF~RCEABLE I~ROVISIONS

In the event that any of the provisions of this Consent Judgm~»t are lYeld by a couX~t to be

unenforceable, t17e validity of the rernAining enforceable provisiozls shall not be adversely ~tfected.

10. GOVERNING LAW

The tezms and conditioais of this Canseiit Judgment shall be governed by and construed iu

accorda~Yce with tl~e laws of the State of California.

11. PROVISION OF NOTICE

All y~otices required to be given to either' Party to this ConsenC Judgment by tl~e other shall

be in writing and sent to the following agents listed below via first-class mail. Courtesy copies via

email may also be gent.

FOR ~NV~RONMENTAL RESEARCH CENTCR, INC.:

Chris Heptinstall, Executive Director, ~nviranmental Research Center
3111 Camiz~a Del Rio Nort}~a Suite 400
San Diego, CA 92108
Tel: {619) 500-3090
Email: chris_erc5Qlc3@yahoo.corn
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With a copy to:
RICHARD M. ~RANCO
LAW 4rrIC~ QP RICI-IARD M. PRA.NCO
6500 Estates Drive
Oakland, CA 94611
Ph: S 10-684-1022
Email: rick@rfrancolaw.carn

FOR DIRECT DIGITAL, LLC, individually and
doing business as NUG~NIX:

Brandon Adcock, CE4
Direct Digital, LLC
SSQ S. Caldwell Street, ##700
Charlotte, NC 282Q2

w~ta~ ~ ropy to:
DANIEL S. SILVERM~iN
VENABLE LLP -
2049 Ce~ltu~y Park East, Suite 2300
Los Angeles, CA 90067
Tel. (310} 229-0373
I~ax: (310) 229-9901
Email: dssilverman rt venable.00117

12, COURT APPROVAL

I2.1 Upon execution. of this Consent .Tudgmenf by the ~'ai~ties, ERC shall notice a

Motion for Court Approval, The Parties shall use their best efforts to support entry of this

Consetlt Judgment.

12.2 If the California Attorney General objects to any tern? in this Consent Judgr77ent,

the Parties shall use their best efforts Yo resolve the concel•n in a timely manner, and if possible

pz~ioa~ to the hearing on the motion.

12.3 I~'this Stipulated Consent Judgment is not approved by the Court, it shall be

void and have no force or effect.

13. EXECUTION AND COUNTERPARTS

This Consent Judgment may be executed an counterparts, which taken together shall be

deemed to constitute oxze document. A facsimile or .pdt signature shall be construed to be as valid

as the original signature.
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14. DRAFTING

The terYns oi'this Consent Judgment have been reviewed by the respective catmsel fbr each

Patty prior to its signing, and each Party has had an opportunity to fully discus the terms and

conditions with legal counsel. The Parties agree that, iu any subsequent interpretation and

constriction of t1Yis Consent Judgment, na inference, assumption, ar presumption shall be drawn,

~.nd no provision of this Consent Judgment shall be construed against any Party, based on the fact

that o1~e of the Parties and/or one of the Pasties' legal co~~nsel prepa~•ed and/or drafted al] or any

portion al'the Consent Judgment. It is conclusively presut~ned that all of the Parties participated

equally in the preparation a~~d drafting aftlus Consent Judgment.

15. GOOD FAITi~i ATTEMPT TO R~S()LVE DTSPUT~S

If a dispute arises with respect to either Party's compliance with the terns of this Consent

Juc►gment entered by the Coui~, the Parties shall meet and confer in person, by telephone, and/or in

writing and endeavor to resolve the dispute in aa~ amicable manner. Na action or motioiz may be

filed in the abse~lce of such a good faith attempt to resolve the dispute beforehand.

1 G. ENFQRCEMENT

SRC may, by motion or order to show cause before the Superior Court of Alameda

County, enforce the terms and conditions contained in this Cort~sent Judgment. In any action

brought by ERC to enforce this Consent Judgment, ERC may seek whatever fines, costs,

penalties, or rert7edies as ire pravid~d by law for Failure to comply with die Consent Judgment.

To the extent t11e failure to comply with the Consent Judgment constitutes a violation of

Pi•apasition 65 ar other laws, ERC shall not be limited to enforcement oFfhis Consent Judgment,

but may seek in another action whatever fines, costs, penalties, or remedies as are provided by

lavv for failure to comply with Proposition 65 ar other laws.

17. ENTIRE, AGREEMENT, AUTHORIZATION

17,1. This Consent .Iudgment contains the sole and entire agreement ai7d

u»derstanding of the Parties with respect to the entire subject matter herein, and any and all

prior discussions, ne~atiations, con~mitmex~ts, and understandings relaied hereto. No

re~resentat~ions, oral or• otherwise, express or implied, otlie~• than those contained he~~ein have
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been made by any Party. Na other agreements, oral ar othe~~rise, unless specifically referied to

herein, shall be deemed to exist ar to bind any Party.

17.2 Each signatory to this Consent Judgment certifies that he or she is fully

authorized by the Party he or she represents to stipulate to this Consent Judgment.

l8. REQUEST FOR FINDINGS, AI'PR4VAL OF SETTLEMENT AND ENTRY OF

CONSENT Ji,TDGMENT

This Consent Judgment has come before the Court upon the request of the Parties, The

Parties request the GauY~t to fully review t11is Consent Judgnte~it and, being fiilly infai7ned

regarding the matters which ~u~e tl~e subject of this action, to:

(1 } Find that the tellns and pxovrsions of this Consetxt Judgment represent a fait• and

equitable settlemel~t of all matters raised by the alle~afiions of the Complaint #flat the matter has

been diligently prosecuted, and that the public interest is served by such settlement; ar►d

(2) Make the findings pursua~~t to California Heath and Safety Code section

25249.7(f}(4), approve the Settlement, and approve this Consent Judgment.

IT IS SO STIPULATED:

Dated: 3 ,~/ , 2017

P

Dated: ~ , 2417

ENVIRONMENTAL
CENTER, INQ:~

EARCI-I

DIRECT DIGITAL, LLC, individually and
doing business as NUGENIX

BY~ A
Bz~andon Adcock, COQ
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17ated: ~~l ~t 4•~. ~ M , ?617

l7ateci: _, xO17

LAW~(~~ICE f~T RIC~[.ta,TZD~M. PPv~NCO
~~ ~ ~,..

Richard M. 1'~z7~ico
Attorney far• Pl~i»ti[`f Environn~en~tal
Research Crt7tGr, Inc.

VrN '~~ I.1,I'
_ ~.~ ,,

__

an~iei S. Siiver~~.:.~i~
Atiotnc.y i~ar Defericlant Direct t7igital,
I.T~C, inctividu~ily and ~loin~ business Gas
Nugcnix

~L~~sed upoat t11e Parties' Stipui~tion, anti ;nod cat~~~ ap}~eai~iia~, this Consent :iudgrncnt is

a}~proved and :luc~~meni is hereby ent~rrci according, ~a its ti~rn~s.

I~I' 'l5 5C) ORDi~~R~I=~,l~, ~1D.IUDGEI~ ANI) DIC.REEI~.

t)~t~cl: ?017
,itidge ot'Yhe Sty}~erio~~ Court

~as~: i 6 ai' i G

~'i'1Pl((~A'i'G{~ CONSF,N'I',Illl)C;(1~1[~N'f




